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In The Supreme Court 
of the State of Utah 
THE STATE OF UTAH, 
Plain tiff-Respondent, 
- VS -
AGOBERTO GARCIA JASSO, 
Defendant-Appellant. 
Case No, 
11004 
PLAINTIFF-RESPONDENT'S BRIEF 
STATEMENT OF KIND OF CASE 
This is a prosecution for unlawful possession of 
marijuana. 
DISPOSITION IN LOWER COURT 
A Motion to Suppress was brought by the ap-
pellant and was denied. The case was tried to the 
court. From a judgment of guilty, appellant appeals. 
RELIEF SOUGHT ON APPEAL 
Respondent submits that the order denying ap-
Pellant' s motion to suppress and his conviction 
should be affirmed. 
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STATEMENT OF FACTS* 
The evidence of possession of marijuana that 
was used as the basis of the conviction of the appel-
land was obtained through a search of the appel-
lant's home. The search was made under the author-
ity of a search warrant signed by Judge Glenn J. 
Mecham of the Ogden City Court. (Rl-B) The search 
warrant was issued at the request of Sergeant Hal 
R. Adair of the Ogden City Police Department, who 
had pre-prepared an Affidavit for Search and Seiz-
ure Warrant and a Search and Seizure Warrant (T-14) 
and taken them to the judge's home late at night. 
Sergeant Adair swore to the affidavit (T.P.H.-4) which 
stated, (Rl-A), "And that the facts tending to estab-
lish the foregoing grounds for issuance of a search 
warrant are as follows: Based on information im-
mediately afforded me, I have probable cause to be-
lieve that marijuana is presently being concealed at 
the residence of Agoberto J. Garcia at 660 23rd 
Street, Ogden, Utah." 
Appellant moved to suppress the evidence so 
obtained. (R-4) At the conclusion of the argument on 
the motion, Judge Wahlquist ruled (T.A. 1, 2) that the 
motion should be granted only if the written affi-
davit was the sole basis for the issuance of the search 
warrant. He allowed the prosecution one week to 
*R means Record on Appeal 
T means Transcript of Trial 
T.P.H. means Transcript of Preliminary Hearing 
T.A. menas Transcript of proceeding of February 27, 1967, filed as 
additional record on appeal. 
T.B. means Transcript of proceedings of March 6, 1967, filed as ad· 
ditional record on appeal. 
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put mto writing any additional basis for issuance of 
the search w:i.rrant. 
At the trial the court allowed the evidence ob-
tained by the search warrant to be admitted as evi-
dence over the objection of the appellant. (T-lS) 
Judge Wahlquist found the appellant guilty and sen-
tenced him to serve a term in the state penitentiary. 
(R-17) 
ARGUMENT 
POINT I 
THE CONSTITUTIONAL REQUIREMENT THAT A 
SEARCH WARRANT SHALL NOT ISSUE EXCEPT 
UPON PROBABLE CAUSE SUPPORTED BY OATH OR 
AFFIRMATION DEMANDS AN OBJECTIVE DETERM-
INATION BY A JUDICIAL OFFICER THAT PROBABLE 
CAUSE FOR ISSUANCE DOES EXIST IN ORDER TO 
SAFEGUARD THE CITIZENRY FROM UNREASON-
ABLE INVASIONS OF THEIR HOMES AND PERSONS. 
Article I, § 14 of the Utah Constitution and the 
Fourth Amendment to the Constitution of the United 
States provide: 
The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable 
searches and seizures shall not be violated; and 
no warrant shall issue but upon probable cause 
supported by oath or affirmation, particularly des-
cribing the place to be searched, and the person or 
thing to be seized. (Emphasis added.) 
The United States Supreme Court has consist-
ently propounded the theory that the protection of 
the fourth amendment lies in a determination of 
probable cause by an impartial judicial officer rathP. 
than by a law enforcement officer motivated by an 
excess of dedication to duty. 
A well-stated example of the above philosophy 
is found in Johnson v. United States, 333 U.S. lQ 
(1948) at 13: 
The point of the Fourth Amendment, which often 
is not grasped by zealous officers, is not that it 
denies law enforcement the support of the usual 
inferences which reasonable men draw from evi-
dence. Its protection consists in requiring that those 
inferences be drawn by a neutral and detached 
magistrate instead of being judged by the officer 
engaged in the often competitive enterprise of fer-
reting out crime. 
In a 1964 case, Aguilar v. Texas, 378 U.S. 108 
(1964). the Supreme Court emphasizes the necessity 
that the determination of probable cause be madr 
by the judicial officer, and that his determination 
will be sustained if a substantial basis for the deter-
mination can be shown. See also Jones v. United 
States, 362 U.S. 257, 270-71 (1960). 
The Court in United States v. Ventresca, 380 U.S. 
102 (1965), in discussing its previous decisions in 
Aguilar v. Texas, supra, and Jones v. United States, 
supra, concludes at 108: 
These decisions reflect the recognition that the 
Fourth Amendment's commands, like all constitu-
tional requirements, are practical and not abstract. 
If the teachings of the Court's cases are to be fol-
lowed and the constitutional policy served, affi-
davits for search warrants, such as the one involved 
here, must be tested and interpreted by magis-
trates and courts in a commonsense and realistic 
fashion. They are normally drafted by nonlawyers 
in the midst and haste of a criminal investigation. 
Technical requirements of elaborate specificity once 
exacted under common law pleadings have no pro-
per place in this area. A grudging or negative atti-
tude by reviewing courts toward warrants will tend 
to discourage police officers from submitting their 
evidence to a judicial officer before acting. [Em-
phasis added.] 
In citing the above decisions, respondent does 
not represent them as evidence of the validity of 
the Affidavit (Rl-A) and Warrant (Rl-B) in question; 
rather they are representative of the philosophy 
guiding the Supreme Court in its consideration of 
fourth amendment problems. Respondent urges this 
court to espouse the same philosophy in its con-
sideration of the instant case. 
Respondent contends that a previous decision 
of this court adheres to the policy presented in the 
preceding paragraphs by requiring the determina-
tion of probable cause to be made by a magistrate 
and that said magistrate be in possession of sufficient 
facts to enable him to render a decision. Allen v. 
Lindbeck. 97 Utah 471, 477, 481, 93 P.2d 920, 923, 925 
0 939). 
Respondent will show that although the affi-
davit (Rl-A) in the instant case may not comply with 
the precise criteria set forth in some of the preceding 
cases, the appellant has not been stripped of the 
protective shield furnished him by the F ounh 
Amendment to the Constitution of the United States 
and article I, § 14 of the Utah Constitution. 
POINT II 
THE DENIAL BY THE LOWER COURT OF APPEL-
LANT'S MOTION TO SUPPRESS WAS NOT IN ERROR 
AS THE COURT REASONABLY CONCLUDED THAT 
THE MAGISTRATE ISSUING THE WARRANT HAD 
BEEN FURNISHED SUFFICIENT FACTS ON WHICH 
TO BASE A DETERMINATION THAT PROBABLE 
CAUSE EXISTED. 
On February 27, 1967, counsel for appellan1 
moved to suppress the evidence obtained under 
the search warrant. (R-4) In denying the motion, Dis-
. trict Judge Wahlquist held (T.A.-1) that the motion 
should be granted only if the Affidavit of January 6. 
1967 (Rl-A) had been the sole basis for issuance of 
the warrant. 
On March 6, 196 7, Judge Wahlquist ruled that 
the information presented to the magistrate as shown 
in the Amended Affidavit (R-8) was sufficient to fur-
nish a basis for a determination that probably cause 
existed, and that failure to reduce the oral testimony 
taken before the magistrate into writing was a tech· 
nicaJ error that did not merit suppression of the war-
rant and the evidence received thereby. (T.B. 1, 2) 
The issuing magistrate submitted an Affidavi: 
(R-9) to the district court affirming that the complain-
ing officer had testified to the following facts at the 
time he requesed that a sen.rch warrant issue: 
7 
( 1) That a confidential informant had informed 
the complaining officer of three separate purchases 
of marijuana on three different dates from a person 
the informant identified as Agoberto Garcia, the 
appellant. 
( 2) That the complaining officer had been inform-
ed of each purchase on the date of purchase. 
( 3) That at the time of issuance the complaining 
officer presented to the magistrate a tobacco tin 
allegedly containing marijuana. 
( 4) That the complaining officer was sworn as 
to the truth of the above statements. 
In addition to the Affidavit (R-9) submitted by 
the magistrate, he testified at the preliminary hear-
ing that the complaining officer testified at the time 
of issuance to the reliability of the confidential in-
£orman t. (T.P.H.-11, 12) In discussing his motivation 
for issuing the warrant, the magistrate testified that 
the complaining officer's sworn oral testimony fur-
nished the basis for the magistrate's determination 
that probable cause existed. (T.P.H.-12) 
Appellant urges this court to reverse the ruling 
o± the lower court on the basis that certain provisions 
of the Utah Code of Criminal Procedure require that 
the testimony of a complainant seeking issuance of 
a search warrant be reduced to writing. Utah Code 
Ann.§ 77-54-4 (1953); Utah Code Ann.§ 77-54-5 (1953). 
Respondent submits that the failure of the mag-
istrate to reduce the oral evidence to writing at the 
lime the search warrant issued was at most a tech-
i'lical error. 
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The record on appeal, in the instances cited 
above, contains ample evidence supporting the 
lower court's conclusion that the issuing magistrate 
made an independent and reasonable determination 
based on sufficient facts that probable cause existed 
for issuance of the warrant. 
CONCLUSION 
The independent and impartial determination 
of probable cause made by the magistrate in this 
case affords the appellant the protection guaranteed 
him by the Fourth Amendment to the United States 
Constitution and art. I, § 14 of the Utah Constitution. 
Respondent requests this court to affirm the 
lower court's denial of appellant's motion to sup· 
press and to affirm the conviction. 
Respectfully submitted, 
PHIL L. HANSEN 
Attorney General 
MARY J. COLBATH 
Assistant Attorney General 
Attorneys for Respondent 
236 State Capitol 
Salt Lake City, Utah 84114 
